UPHOLDING UNION VALUESIN TIMES OF SOCIETAL CHANGE:
THE ROLE OF THE COURT OF JUSTICE OF THE EUROPEAN
UNION

Koen LENAERTS(D)

The European Union is based on the idea that ierdal find peace and prosperity,
the peoples of Europe must strive towards an eesec Union. For the Member States, this
means that they must tear down the barriers angkedfree frontiers that have, in the past,
driven them apart so that bridges of solidarity andual understanding can be built in their
place. For individuals, the European Union opensisdow of increased opportunity by
allowing them to have access to the markets, emucand culture of Member States other
than their own. As the 2012 Nobel peace prize destnates, the authors of the Treaties were
right to think that the European integration projeould open the door to a new, stronger

and more stable Europe.

Abstract though they may seem, these images addgbs’, ‘doors’ and ‘archways’
served as a source of inspiration for the desigh®®uro banknotes. In an interview wli
Monde Robert Kalina, the Austrian numismatic artist wdesigned them, explained that the
iconography of the euro banknotes aimed to depuwbfean values, such as openness,
cooperation and communicatiorin order to represent those values accuratelychvire
shared by all of us as well as by our humanistfédihers, the design of the euro banknotes
had to be ‘pan-European’. With that objective inndhi Kalina drew bridges, doors and
archways which can be found all over Europe so #vary citizen of the Union might
identify with them. That is also the reason whyliken national currencies, the euro
banknotes do not depict any human figures. Thuin&a design underscores the idea that

Europe is all around us, but nowhere in particular.
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There is also a feeling of both ‘continuity and mhe in Kalina’s design which
illustrates the fact that, whilst the essence afbpean values has always been the same, the
European Union must adapt to societal changes. ‘Dihgges’, ‘doors’ and ‘archways’
depicted on the various banknotes evolve — fronssital, passing through Romanesque,
Gothic, Renaissance, Baroque and Rococo, the Aerofind Glass, to modern®@entury

architecture — and yet their purpose remains theesa

Interestingly, and some may even say ironicallyision the euro banknotes — the
currency that has brought about one of the mo#tudlif crises the EU has ever faced — that
one may find this profound message that the Europgagration project may evolve so as to

cope with societal changes, provided that it resé&arthful to its founding values.

The judgment of the European Court of Justice (@murt of Justice’) inPringle
illustrates this point. In that case, the Court of Justice was called upoexamine the
compatibility with the Treaties of a European Cdlurdecision amending the Treaties
(through the simplified procedure) and confirmihgttthe Member States could establish a
financial stability mechanism such as the Eurofet@bility Mechanism (the ‘ESM’). It was
also asked to determine whether the ESM Treaty awagpatible with the Treaties and, in
particular, with the no-bail out clause laid downArticle 125 TFEU. The Court of Justice
replied to both questions in the affirmative. Indmng, it stressed the importance of the EU
value of solidarity which, as Robert Schuman rigifdkesaw, is an inseparable component of
the European integration project. However, thaueahad to be adapted to the difficult
economic context in which we live. Prior to the eeurisis, solidarity was understood in a
narrow fashion, i.e. Member States had agreedemte€ra common currency because it would
bring progress to each of them considered indiigu@hat is why the EMU was designed
in accordance with the notions of fiscal discipliawed self-reliance: it is for each Member
State to decide how to achieve a balanced budgétjcpbodies must have access to the
financial markets under the same conditions asaf@ivompanies; neither the EU nor the
Member States may be held liable for the debtsnofreer Member State, and the ECB may

not purchase public bonds on primary markets. Hewehe euro crisis revealed that narrow
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solidarity is not enough, since the stability of #uro area as a whole requires that concept to
be understood more widely: when a Member Stateawnd financial difficulties, the
common good requires that other Member Statesijothe efforts to rescue it. IRringle,
the Court of Justice sought to reconcile those rdmet conceptions of solidarity. More
specifically, this meant that the financial assiseagranted by the ESM had to comply with
the no-bail out clause. Accordingly, the Court o$tice held that the compatibility with EU
law of such financial assistance was subject teettoumulative conditions: (1) the Member
State concerned must remain liable to its credit@ythe financial assistance provided by
the ESM must operate as an incentive encouragiagg Mtember State to attain a sound
budgetary policy, and (3) such assistance musinfitetl to cases where the stability of the
euro area as a whole is put at risk. THrEgle shows that solidarity, as a founding value of
the Union, was interpreted by the Court of Justideght of both ‘continuity and change’.

More generally, the idea that the European Uniostmemain faithful to its founding
values whilst allowing room to adapt to societabrge, is not limited to the Treaty
provisions relating to EU economic policy, but peetes all areas of EU law.

As we all know, over the last sixty years, both theopean Union and European
societies have changed. On the one hand, the Eamojpgegration project is no longer
confined to economic and commercial matters regatinthe establishment and functioning
of the internal market. That project has evolvedhwhe adoption of successive Treaty
reforms so that the Union may now exercise its pevaer areas of activity which had
traditionally been reserved to the nation-State. TR V of Part Ill of the TFEU shows,
matters such as criminal law or family law are ander the exclusive preserve of national
sovereigns. This means that through the adoptioregilations or directives in the Area of
Freedom, Security and Justice, the EU legislatev takes policy decisions that are likely to

affect the everyday lives of European citizens.

On the other hand, since the second half of theckstury, European societies have
undergone a radical transformation. Socially, thegpessive incorporation of women into the

labour market has, for example, changed the rbkswere traditionally allocated to men and



women. Waves of immigration have also modified deenographic structure of the Member
States. National societies are no longer a homagebtock but are, more often than not,
composed of citizens belonging to different ethmaljgious or racial groups. Politically,

European liberal democracies have given weighth® idea that there is a sphere of

individual freedom which must remain free from palihterference.

Societal change at the level of the European Uraod of national societies
composing it, appear to influence each other. Feoitop-down’ perspective, the European
Union can trigger change in the societies of thanlder States. The principle of democracy
is a paradigmatic example. A State wishing to aededhe Union must comply with the so-
called ‘Copenhagen criteria’. Such a State mussstaam its society with a view to achieving
respect for the rule of law, the principle of demamy and fundamental rights. From a
‘bottom-up’ perspective, national societies are owlly the passive recipients of change, but
may also serve as the initiators and promoterst.oAgain, the principle of democracy
illustrates this point. The EU democratisation @sx®; and notably the progressive
empowerment of the European Parliament, has beelertaken in order to reassure
European citizens that the gradual transfer of pswieom the Member States to the

European Union does not give rise to a democrafiicit

Naturally, as a judge and legal scholar, the aspéd¢his mutual influence which
awakens my personal interest is the role that EWHas played in this parallel evolution. In
this regard, legal sociology tells us that law ipawerful instrument which may operate
either as a catalyst for or as a hindrance to taladhange. This observation also holds true
for the EU legal order. EU law may, on the one hdadilitate change where the EU political
process agrees to it. At EU level, social consersgsnerally expressed through the Council
and the European Parliament which are the EU palitinstitutions entrusted with
transforming any such consensus into a new ‘lath@land’. Conversely, if social consensus

is lacking, political deadlock may operate as &lshagainst unwanted winds of change.

For the EU Courts, the existence of social conseisalso an important factor when

interpreting the law of the Union. In this regafdyould like to draw a distinction between



‘constitutional consensus’ and ‘legislative consenswhilst the former leads to the adoption
of EU norms of the highest rank (primary EU lave tiatter is an integral part of the daily
functioning of the European political process. Bgislative consensus’ | do not only refer to
EU norms which are unanimously adopted by the Ciquibet to all secondary EU norms

which are the result of political agreement at EWel. For the purposes of this discussion,
legislative consensus must be broadly understaodoés without saying that it is more

difficult to obtain a ‘constitutional consensusatha ‘legislative consensus’. Indeed, in order
to reform the basic rules which govern the EU,Mdimber States and, where appropriate,
their citizens must agree to it. It also goes withsaying that ‘legislative consensus’ must

comply with ‘constitutional consensus’.

The existence of constitutional consensus leadshéoadoption of norms which
become the ‘supreme law of the land’. Those nornay rontain values which are all-
European and are to be found in primary EU law, the Treaties, the Charter of
Fundamental Rights of the European Union (the ‘@ngrand judge-made principles of law
(known as general principles of EU law). For examjo theBerlusconicase® the Court of
Justice ruled that ‘the principle of the retroaetigpplication of the more lenient penalty
forms part of the constitutional traditions comntorthe Member States’. It is worth noting

that that general principle is now enshrined indet49 of the Charter.

Norms which reflect European constitutional conssndring stability to the
European integration project. For example, Klaeli judgments show that the EU Courts are
seriously committed to the protection of fundamerigits” In so doing, they have held that
EU regulations implementing a UN Security CounciésBlution imposing restrictive
measures upon individuals are not immune from jaticeview. That being said,
fundamental rights, such as the right to effecfiwdicial protection and the rights of the
defence, are not absolute, but may be subjectritakions. This means, for example, that it
is for the EU Courts to determine whether the imfation or evidence in possession of the

% Joined Cases C-387/02, C-391/02 and C-40BAusconi and Otherf2005] ECR |-3565.
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competent EU authority is to be disclosed or rothe person concerned. In this manner, the
EU Courts strike the balance between the advetsdraaacter of the procedure, on the one

hand, and international security, on the other.

Striving for European constitutional consensus doef§ however, operate as a
hindrance to social change. On the contrary, waevember State departs from norms that
implement values which are recognised as all-Ewaopéhose very norms that have been
breached may in fact bring about change to theegooif the defaulting Member State. For
example, inRoca AlvareZ the Spanish law at issue in the main proceedingsiged that
female workers were entitled to take one hour aifrf work in order to breastfeed a child
under the age of nine months. That leave had begally detached from the biological fact
of breastfeeding, so that it could be consideretinas purely devoted to the child. For male
workers, the ‘breastfeeding’ leave was made caordhdi upon the mother of the child also
being employed. This meant for Mr Roca Alvarez vehadfe was self-employed that he was
not entitled to such leave. Before the Spanishtspire argued that Spanish law was not
compatible with the EU principle of equal treatmémt men and women which was at the
time, as regards working conditions, implemented Duyective 76/207 (now Directive
2006/54). The Court of Justice agreed with himth&t outset, it noted that, since the leave at
issue had been detached from the biological fadiredstfeeding and was thus accorded to
workers in their capacity as parents of the childould not be regarded as ensuring the
protection of the biological condition of the woméallowing pregnancy nor indeed the
protection of the special relationship between ahewoand her child. Nor could it be
regarded as a measure eliminating or reducingiegigstequalities in society between men
and women. As a matter of fact, the Court of Jestbserved that the wife of Mr Roca
Alvarez was obliged to reduce her self-employedvitiets to take care of their child, which
made it more difficult for her to compete in therket and to pursue her career on an equal
footing with men. In the key passage of the judgméme Court of Justice held that the
Spanish law at issue was ‘liable to perpetuatadittonal distribution of the roles of men and
women by keeping men in a role subsidiary to tHav@men in relation to the exercise of

their parental duties’. The ruling of the Courtloftice brought about an important change to

® Case C-104/0Roca Alvare2010] ECR 1-8661.



Spanish society: fathers, such as Mr Roca Alvares; now, by virtue of the EU principle of
equality between men and women, leave work edrlierder to spend more time with their

babies.

In the absence of constitutional consensus, thetGdulustice will not engage in
judicial law-making by creating a new constitutibnarm, such as a new fundamental right.
Instead, it will opt for a prudent approach andedefvhere appropriate, to the solutions
adopted by the constitutions of each Member State. example, there is no European
constitutional consensus as to whether same-sgdeshould have a fundamental right to
marry and if so, whether same-sex marriage shotdttdson an equal footing with
heterosexual marriage. It is true that Article 9@ Charter recognises the right to marry and
to found a family. However, as the explanationstiey) to that Article of the Charter state,
the latter ‘neither prohibits nor imposes the grantof the status of marriage to unions
between people of the same sex’. This means thatfiir each Member State to decide
whether same-sex couples should enjoy a right toym@his may change in the future. If
European societies were ever to evolve in thatctdor, then the Court of Justice would

reflect such constitutional consensus in primaryl&.

However, the absence of constitutional consensgardeng the existence of a
fundamental right does not mean that Member Stangsy absolute discretion in making
their social choices. In exercising such discretilember States must comply with other
norms embedding EU values. National choices are ¢iraumscribed by EU values. Coming
back to the example of same-sex couplesMhauko andRémercases demonstrate tiid
so far as national law treats marriage and samepaexerships alike, any discriminatory
treatment regarding matters falling within the sza EU law would be contrary to the
principle of non-discrimination on grounds of selxodentation. Hence, if, under national
law, marriage and same-sex partnerships stand equal footing, a national measure, which
limits survivors’ benefits under a compulsory ocatipnal pensions scheme to surviving

spouses and thereby falls within the scope of Direc2000/78, would run counter to the

® Case C-267/0Maruko[2008] E.C.R. I-1757, and Casel@7/08Rémer{2011] ECR +3591.



principle of equal treatment. In addition, in order discrimination to arise, marriage and
same-sex partnerships need not be in identicat&ins under national law. They need only
be comparable in light of the objective of the Hdret issue in the main proceedings and of
the conditions relating to the grant of it. For exde, inHay,” Mr Hay concluded a PACS
(civil partnership) with a person of the same Sexe PACS was, at the time of the facts in
the main proceedings, the only possibility undesmieh law for same-sex couples to procure
legal status for their relationship which coulddsgtain and effective vis-a-vis third parties.
On that occasion, Mr Hay applied for the days oécsgl leave and the marriage bonus
granted to employees who marry, in accordance Wwishemployer's national collective
agreement. However, his application was rejectedhenground that those benefits were
granted only upon marriage. When determining wheshBACS concluded by two persons
of the same sex — as provided for by French lanas @omparable to marriage, the Court of
Justice limited its analysis to the benefit in dises namely the days of special leave and the
marriage bonus granted to employees who marry., thaglifferences between marriage and
the PACS, noted by the French courts in the disjputiee main proceedings, in respect of the
formalities governing its celebration, the posdipilthat it may be entered into by two
individuals of different sexes or of the same ¢bg manner in which it may be broken, and
in respect of the reciprocal obligations under prop law, inheritance law and the law
relating to parenthood, were irrelevant to the sssent of an employee’s right to benefits in
terms of pay or working conditions such as thosesate in the main proceedings. Given that
the days of special leave and the marriage bonue granted on the occasion of marriage,
irrespective of the rights and obligations arisingm that marriage, the Court of Justice
reasoned that the PACS and marriage were compa@bileese purposes. Accordingly, the
denial of those benefits to employees having edtar® a PACS with a person of the same

sex constituted discrimination on grounds of sexwigntation.

Furthermore, in order to achieve legislative cossenthe EU political institutions
may deliberately decide that some matters are lb#stinresolved. In such cases, litigation
will inevitably lead to solving questions that tpelitical process did not address. Litigation

may also contribute to solving legal problems whacise from new developments in science

" Case C-267/1Bay, judgment of 12 December 2013, not yet reported.



and technology. This requires the Court of Jugticghed new light on those issues. This may
be a complex task, notably where the national casks the Court of Justice for guidance in

matters relating to bioethics.

For example, Directive 92/85 provides that the MentBtates shall take the measures
necessary to prohibit the dismissal of pregnankessr during the period from the beginning
of their pregnancy to the end of their maternitgvie In Mayr,® a female worker was
dismissed whilst she was undergoiimg vitro fertilisation treatment. As a result of that
treatment, she was feeling sick and could not ctmmveork. At the time of the dismissal, her
ova had already been fertilised by her partner&rspcells, but those ova had not yet been
transferred to her uterus. Thus, the Court of destias called upon to determine whether that
female worker was dismissed at a time when shepregnant. In carrying out its analysis,
the Court of Justice stressed that it did not idtemsolve questions of a medical or ethical
nature, but merely to interpret the relevant priovis of Directive 92/85. It noted that the
objective of the prohibition of dismissal providia in Directive 92/85 is to avoid the risk of
a dismissal, for reasons linked to the pregnanaying harmful effects on the physical and
mental state of pregnant workers. This means thas the earliest possible date in a
pregnancy which must be chosen to ensure the safetyprotection of pregnant workers.
However, compliance with the principle of legalteerty prevents pregnancy from beginning
before the ova were transferred to the uterus.eSinwas both legally and medically possible
to keep the fertilised ova outside the uterus fanynyears, applying the protection against
dismissal laid down in Directive 92/85 in favourafemale worker before the transfer of the
fertilised ova could have the effect of granting thenefit of that protection even where that
transfer is postponed, for whatever reason, fanralbrer of years or even where such transfer
is definitively abandoned, the in vitro fertilisati having been carried out merely by way of a
precaution. That being said, the Court of Justeedkd to examine the dismissal at issue in
the main proceedings in light of the principle glual treatment for men and women which
was at the time, as regards working conditions,lemgnted by Directive 76/207 (now

Directive 2006/54). It held that if a female workerdismissed on account of absence due to

8 Case C-506/081ayr [2008] ECR I-1017.



illness brought about by the vitro fertilisation treatment that she is undergoingntisuch

dismissal constitutes direct discrimination on gradsl of sex.

Similarly, in Briistle? the Court of Justice was asked to interpret thecept of a
‘human embryo’ for the purposes of Directive 98ldHich provides that the ‘use of human
embryos for industrial or commercial purposes’ mmt be patented. However, the EU
legislator did not define the concept of a ‘humambeyo’, leaving that question to judicial
interpretation. This was a delicate task for thei€of Justice given that it was in fact asked
to define when human life begins. Just as it ditMayr, the Court of Justice made clear that
it did not seek to broach questions of a medicatbical nature, but to determine the scope
of the concept of ‘human embryo’ for the sole pwgof interpreting Directive 98/44. Since
the relevant provisions of the Directive did notkeaeference to the laws of the Member
States, that concept had to be interpreted in fmumimanner throughout the territory of the
Union. The Court of Justice ruled that that condegut to be interpreted in light of the dignity
and integrity of the person, a fundamental righiclwhs recognised by the constitutional
traditions common to the Member States and whichow enshrined in Article 1 of the
Charter. This meant that the concept of ‘human goildvad to be interpreted broadly so as

to include any cells capable of commencing the ggs®f development into a human being.

Mayr andBristle are both important judgments illustrating the fénet the Court of
Justice may be called upon to define concepts ofoaal, social and even philosophical
nature. In so doing, the Court of Justice actsuangpectly. When defining concepts such as
‘the beginning of pregnancy’ and a ‘human embryb& Court of Justice restricts itself to
interpreting those concepts for the sole purposebedo EU measure in question. Hence, it
does not seek to provide a general definition afs¢éhconcepts which would amount to
imposing a uniform notion of public morality on dhe Member States as this would be

contrary to the pluralism on which the EU is foudde

Whilst it is true that values such as democracy thedrule of law are recognised as

all-European, the European integration project dussexclude national diversity. On the

° Case C-34/1@riistle[2011] ECR 1-9821.
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contrary, as Article 4, paragraph 2, TUE stateg Huropean Union is committed to
respecting the national identities of its Membeat&t. Pluralism means that each national
society remains free to evolve differently accogdito its own scale of values. Value
diversity must, where possible, be respected aeskpved by the European Union.

However, neither unity nor diversity is absoluteheTEuropean Union may not
deprive the Member States of their own identitiBlr may those national identities
jeopardise the European integration project as a@leviThe survival of the European Union
requires that what brings us together must remaimger than what pulls us apart. It follows
that pluralism is a relative value which must bgpextful of a core nucleus composed of the
basic constitutional tenets of the EU. This underding of pluralism is what Delmas-Marty
describes as ‘ordering pluralisi?.Logically, the question then isow pluralism must be

ordered?

In my view, there is room for value diversity iretabsence of a European legislative
consensus as to the level of protection that meigliveen to a common good. This means, for
example, that where a matter falls within the scopEU law and the EU legislator has not
yet determined the precise level of protection thast be given to a fundamental right, it is
for the society of each Member State to make te&grchination. Yet, since pluralism is not
an absolute value, the level of protection grarited fundamental right by a national legal
order must comply with any constitutional consen$iag exists at EU level. In the realm of
fundamental rights, this means that value diversiyy be expressed, provided that ‘the level
of protection provided for by the Charter, as ipteted by the Court [of Justice], and the
primacy, unity and effectiveness of European Urlmm are not [...] compromised®. By
contrast, value diversity is ruled out where thera European legislative consensus as to the
precise level of protection that should be gramted particular fundamental right. Of course,
any such EU legislative consensus must also convjily the EU constitutional consensus.
Concretely, this means that the policy choices nipdine EU legislator must provide a level

of protection which is at the very least equah@t fprovided for by the Charter.

19 see generally M. Delmas-Mar@rdering Pluralism(Oxford, Hart Publishing, 2009).
1 Case C-617/1Bkerberg Franssarjudgment of 26 February 2013, not yet reported.
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The interaction between the EU legislative consenand value diversity is
highlighted by contrasting the rulings of the CooftJustice inMelloni andJeremy F? In
both cases, the Court of Justice was confronted gitestions relating to the validity and
interpretation of the EU Framework Decision on Ewgopean Arrest Warrant. Both cases
also share another common feature: they constithee first references ever made,

respectively, by the Spanish Constitutional Cond the Frencl€onseil constitutionnel

In Melloni, the EU legislator sought to harmonise the groufalsnon-recognition of
decisions rendered following a trial at which tleegon concerned did not appear in person (a
person convicteth absentiq. To that end, it laid down a list of the circuarstes in which,

in spite of the fact that the person concerned ewawvictedin absentia the European arrest
warrant must nevertheless be executed. For exartieFramework Decision states that
refusal of execution of a decision rendenmecdbsentiamay not take place where the person
concerned, who is aware of the scheduled trial,apginted legal counsel, and he or she
was in fact defended by that person at the trikle Bpanish Constitutional Court asked
whether the Framework Decision allowed value digerggiven that, under the Spanish
Constitution, the execution of a decision renderedbsentiawas always made conditional
upon retrial. The Court of Justice replied in thegative. By striking the balance between
enhancing mutual recognition in criminal mattersl ahe rights of the defence, the EU
legislator had defined the precise level of fundaialerights protection with which all
Member States must comply. Thus, the EU legislateesensus prevailed over value
diversity. Logically, the Spanish Constitutional boalso asked whether that legislative
consensus complied with the Charter, to which tbharCof Justice replied in the affirmative.
Indeed, the balance struck by the EU legislator inedd to comply with Articles 47 and 48 of
the Charter. In so ruling, the Court of Justicedhiélat the fundamental right to effective
judicial protection and the rights of the defence aot absolute but may be subject to
limitations, provided that those limitations pursaudegitimate objective and are compatible

with the principle of proportionality. This was thease. The strengthening of mutual

12 Case C-399/1Melloni, judgment of 26 February 2013, not yet reported, @ase C-168/13 PPlgremy F,
judgment of 30 May 2013, not yet reported.
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recognition in criminal matters is an objectiveaggised by the Treaties. As to the principle
of proportionality, the Framework Decision lays dothe circumstances in which the person
concerned must be deemed to have waived, voluntandl unambiguously, his right to be

present at his trial. Hence, the Court of Justided that the legislative consensus set out in

the Framework Decision complied with the constitaéil consensus reflected in the Charter.

Before examining the ruling of the Court of Jusiitderemy F. it is worth pointing out that
the issuing of a European arrest warrant must cpmwgh the principle of specialty. This
means that a warrant may only be executed in resgeibe offences listed therein. If the
requesting authority wishes to prosecute the pessorendered for offences other than those
for which that person has been surrendered, theuérg authority must adopt a decision
agreeing to it. The facts of the case, which wérevar the UK media, are as follows. A high
school teacher, Mr Jeremy F., had run away with @inkis female students of minor age,
when UK authorities issued a European arrest waragiainst him in connection with
criminal proceedings brought against him for adisctv could be classified in English law as
child abduction. A few days later, he was detaibgdrrench authorities and consented to be
handed over to the UK authorities. The Europeaesanvarrant was executed by the Cour

d’appel de Bordeaux, and Mr Jeremy F. was serteddJK.

Subsequently, the UK judicial authorities decidegtosecute him for the offence of sexual
activity with a child under 16. Accordingly, thegquested the Cour d’appel de Bordeaux to
give its consent as that offence might constitutetience other than that for which he had
been handed over. The Cour d’appel de Bordeauxetetl a judgment in which it agreed to

that request.

Mr Jeremy F. brought an appeal against that judgrbefore the Cour de cassation. After
noting that Article 695-46 of the French Code oin@inal Procedure did not allow for such
an appeal, the Cour de cassation called into queshie constitutionality of that provision

and referred the case to tBenseil constitutionndbr consideration.
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Having doubts as to the compatibility of that Algicof the French Code of Criminal
Procedure with the French Constitution, the Fre@ohnseil constitutionnehsked the Court
of Justice whether the Framework Decision had tanberpreted as precluding Member
States from providing for a constitutional rightiatn would enable the person concerned to

bring an appeal having suspensive effect agaidsteion agreeing to the request in issue.

The Court of Justice reached the conclusion th@itiinot. The Framework Decision did not
prohibit the person concerned from bringing suchappeal. Nor did it require Member
States to make provision for it. The Charter letmlshe same conclusion: its Article 47
affords an individual a right of access to a cdaut not to a particular number of levels of
jurisdiction. Regarding the possibility of makingck an appeal, there was therefore no
European consensus, be it legislative or congiitati As a consequence, it was for each
Member State to decide whether its constitutioaal permitted the national legislator to rule
out such an appeal or else to provide for it. Nesslto say, in making provision for such an
appeal the national legislator could not call igteestion the system of mutual recognition set
out in the Framework Decision. This meant, in gattr, that such an appeal could not
prevent the executing authority from adopting aislen within the time-limits prescribed by

the Framework Decision.

It follows from Melloni andJeremy FE that it is not for the Court of Justice to decwlleen
and how national diversity is to be replaced bydpean unity. That is a decision to be made
by the EU political institutions. Since the EU evgrned by the principle of democracy, it is
for the EU political process to draw the line betweunity and diversity. As a court that
upholds the rule of law, the Court of Justice maly @scertain that, when drawing that line,

the EU political institutions have complied witretkU constitutional consensus.

*

In summary, the European Union must remain faitkduits founding values. Those
values imbue the European integration project si#bility. In particular, they may serve as
a guiding compass for the Court of Justice to reteiga course through unchartered waters.

This can be seen in cases sucMagr andBrustle

14



European values which are the result of a conglitat consensus are embedded in
primary EU law. It is essentially for the politicatocess to determine when, and indeed
whether, those norms — which require the unaninmarsent of the Member States and,
where appropriate, of their citizens — should bepseld. Constitutional consensus can also
lead to the adoption of general principles of EW.la'hese principles allow room for
flexibility, yet in a context of conceptual contity between the European Union and its
Member States. When discovering a general principke Court of Justice serves as a bridge
between the constitutional traditions common to tember States and their shared

European values.

As theMelloni andJeremy F.casesdemonstrate, it is the existence or absence of an
EU legislative consensus that indicates whetherMieenber States are developing at the
same pace and in the same manner or whether nasiociaties are evolving in accordance
with their own scales of values. That being saidtiomal diversity and EU legislative
consensus must both comply with values which agarded as all-European, i.e. those that
are the object of a constitutional consensus atl&gl. It is this latter consensus that
guarantees that the forces that bring Europearethegare stronger than those that pull them

apart.

Unity and diversity must be understood as two safethe same coin. The European
Union must be respectful of both, given that neitkaffices to explain the European
integration project as a whole. Just as the eunériiztes bear images which illustrate the fact
that the European Union is committed to upholditgy shared, founding values whilst
allowing room for societal change, pluralism seadmse the message conveyed by the
images on the euro coins. On one side, there is@ahEurope which is present in all euro
coins. On the other side, it is for each of theMiégnber States whose currency is the euro to
decide how it wishes to express its identity. Ard, Yooth sides are minted together into a

single, coherent existence.

Thank you very much.
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